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STATEMENT OF THE CASE
Nature of the Case
John M. Barber appeals from the judgment entered upon the jury verdict
finding him guilty of possessing more than three ounces of marijuana.

Statement of Facts and Course of Proceedings
During a traffic stop, officers discovered several mason jars full of
marijuana in the trunk of the vehicle Barber was driving. (Trial Tr., p.77, L.7 p.97, L.7, p.161, L.13 - p.164, L.21.)

The state charged Barber with felony

possession of marijuana (in excess of three ounces) and with misdemeanor
possession of drug paraphernalia and driving without privileges. (R., pp.3S-40.)
Barber pled guilty to the misdemeanors (R., p.95; Trial Tr., p.62, L.14 - p.65,
L.13) but proceeded to trial on the felony possession charge (R., pp.93-104).
At trial, Officer Willie Cowell testified that he weighed the marijuana seized
from Barber's vehicle using both a digital scale and a triple beam balance scale.
(Trial Tr., p.107, Ls.12-14, p.109, L.20 - p.110, L.19, p.126, L.24 - p.127, L.1S,
p.152, L.1 - p.153, L.23.) When asked on direct examination "how [the digital]
scale works," Officer Cowell testified: "The scale, when you turn it on, it's got an
internal calibration so that it calibrates itself. And when it sets itself to - it's 0.0,
you know that that calibration is going to be correct on what you are weighing."
(Trial Tr., p.110, Ls.2-S.)

The prosecutor subsequently asked Officer Cowell,

according to the digital scale, how many total grams of marijuana were seized
from Barber's vehicle.

(Trial Tr., p.11S, Ls.4-5.)

Before Officer Cowell

answered, defense counsel objected, arguing, inter alia, that the state had failed
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to lay proper foundation to establish the accuracy of the digital scale. (Trial Tr.,
p.118, Ls.6-10, p.122, L.2 - p.123, L.12.) The trial court overruled the objection,
noting the absence of any statutory requirement that the scale be certified as
accurate and finding the issue of digital scale's accuracy went to the weight of
the evidence, not its admissibility.

(Trial Tr., p.124, L.23 - p.125, L.14.)

Ultimately, Officer Cowell testified that, according to the digital scale, the total
weight of the marijuana on the day he seized it was 120 grams, or 4.24 ounces.
(Trial Tr., p.126, L.24 - p.128, L.7.)

Officer Cowell also testified, without

objection, that he reweighed the marijuana on a triple beam balance scale and
obtained a weight "exactly identical" to that obtained using the digital scale.
(Trial Tr., p.153, Ls.9-23.)
At the conclusion of the trial, the jury found Barber guilty of possessing
marijuana in excess of three ounces. (R., pp.140-41; Trial Tr., p.211, Ls.5-13.)
The district court entered a judgment of conviction (R., pp.150-53), from which
Barber timely appealed (R., pp.156-58).
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ISSUE
Barber states the issue on appeal as:
Did the district court abuse its discretion when, over Mr. Barber's
foundation objection, it admitted testimony concerning the weight of
the marijuana when no evidence was presented to establish the
accuracy or reliability of the scale used and for which no foundation
was required to be laid?
(Appellant's brief, pA.)
The state rephrases the issue as:
Has Barber failed to show the trial court abused its discretion by permitting the
officer to testify, over Barber's foundation objection, as to the weight of the
marijuana he obtained using the digital scale?
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ARGUMENT
Barber Has Failed To Show The Trial Court Abused Its Discretion By Permitting
The Officer To Testify, Over Barber's Foundation Objection, As To The Weight
Of The Marijuana He Obtained Using The Digital Scale

A.

Introduction
Barber argues "the district court abused its discretion when, over his

foundation objection, it admitted testimony concerning the weight of the
marijuana when no evidence was presented to support the accuracy or reliability
of the scale used to weigh the marijuana and for which no foundation was
required to be laid." (Appellant's brief, p.5.) Barber's argument fails. A review of
the record and the applicable law supports the district court's determination that
the state presented adequate foundation for the admission of Officer Cowell's
testimony concerning the weight of the marijuana as shown by the digital scale.
Even if the court erred in its evidentiary ruling, the error was harmless and did
not violate Barber's substantial rights.

B.

Standard Of Review
The trial court has broad discretion in determining the admissibility of

evidence. State v. Harris, 141 Idaho 721,724, 117 P.3d 135, 138 (Ct. App.
2005). A trial court's determination of whether evidence is supported by proper
foundation is reviewed on appeal for an abuse of discretion standard. State v.
Sheahan, 139 Idaho 267, 276, 77 P.3d 956, 965 (2003); State v. Salazar, 153
Idaho 24,26,278 P.3d 426,428 (Ct. App. 2012).
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C.

The State Laid Adequate Foundation For The Admission Of Officer
Cowell's Testimony Concerning The Weight Of The Marijuana As Shown
By The Digital Scale
The requirements of foundation for evidence are governed by Idaho Rule

of Evidence 901, which provides:
The requirement of authentication or identification as a condition
precedent to admissibility is satisfied by evidence sufficient to
support a finding that the matter in question is what its proponent
claims.
I.RE. 901 (a). By way of illustration, the rule further provides that the foundation
requirements of I.RE. 901 (a) may be satisfied through the presentation of
"[e]vidence describing a process or system used to produce a result and showing
that the process or system produces an accurate result," I.RE. 901 (b)(9), or by
"[a]ny method of authentication or identification provided by Supreme Court rule
or by a statute or as provided in the Constitution of this State," I.RE. 901 (b)(1 0).
As found by the district court and implicitly acknowledged by Barber on
appeal, there is no statute or court rule setting forth the foundational
requirements for the

admissibility of evidence concerning the weight of

contraband. (Trial Tr., p.124, L.25 - p.125, L.5; Appellant's brief, pp.6-12.) Nor
have Idaho's appellate courts ever addressed the foundational requirements for
the admissibility of such evidence.

Consistent with the provisions of I.RE.

901 (b)(9), however, other courts that have addressed the issue have almost
uniformly concluded that, before a witness may testify as to the weight of
controlled substances that are the subject of a criminal charge, the state must
present some evidence to establish the accuracy and reliability of the electronic
or mechanical scale on which the controlled substances were weighed.
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See

McKnight v. State, 1 N.E.3d 193 (Ind. Ct. App. 2013); State v. Richardson, 830
N.W.2d 183 (Neb. 2013); Commonwealth v. Podgurski, 961 N.E.2d 113 (Mass.
App. Ct. 2012); State v. Manewa, 167 P.3d 336 (Haw. 2007); State v. Manning,
646 S.E.2d 573 (N.C. Ct. App. 2007); People v. Rotundo, 599 N.Y.S.2d 322
(N.Y. App. Div. 1993); People v. Speed, 436 N.E.2d 712 (III. App. Ct. 1982); but
see State v. Taylor, 587 N.W.2d 604 (Iowa 1998) (no additional foundation
required to establish accuracy and reliability of triple beam scale police officer
used to weigh methamphetamine where officer testified he was trained to weigh
controlled substances, where he described scale as "simplest of devices that
utilizes only elementary physics principles," and where defendant admitted the
weight of the methamphetamine).
The quantity and quality of foundation required for the admissibility of
evidence of weight obtained using an electronic or mechanical scale varies from
jurisdiction to jurisdiction.

Some courts require a specific showing that the

weighing device was calibrated, that certain procedures were followed to perform
such calibration, and that the accuracy of the calibration was tested against a
known weight.

See,~,

N.E.2d at 122-23.

Richardson, 830 N.W.2d at 854-57; Podgurski, 961

Other courts recognize that where, as here, "the criminal

statutes do not provide specific procedures for obtaining weights of contraband
... ordinary scales, common procedures, and reasonable steps to ensure
accuracy must suffice." State v. Diaz, 365 S.E.2d 7 (N.C. Ct. App. 1988), quoted
in Manning, 646 S.E.2d at 576; see also State v. Robinson, 634 N.E.2d 1367,
1374 (Ind. Ct. App. 1994) ("[I]n a weight violation case, the State must prove that
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the scales were tested before and after their use.").

Once these minimal

foundational requirements are satisfied, the question of the scale's accuracy is
ultimately one for the jury.

McKnight, 1 N.E.2d at 203; Smith v. State, 829

N.E.2d 64,77 (Ind. Ct. App. 2005); Robinson, 634 N.E.2d at 1374.
The record in this case supports the district court's discretionary finding
that the state laid adequate foundation for the admissibility of Officer Cowell's
testimony concerning the weight of marijuana seized from Barber's vehicle. The
officer testified that, as a matter of procedure, "we weigh our product or
marijuana ... [on] a digital scale at the police department in our evidence room."
(Trial Tr., p.107, Ls.12-14.) When asked how that digital scale works, the officer
testified, "The scale, when you turn it on, it's got an internal calibration so that it
calibrates itself. And when it sets itself to - it's 0.0, you know that that calibration
is going to be correct on what you are weighing." (Trial Tr., p.11 0, Ls.2-8.) The
officer then testified as to the specific steps he took in this case to obtain an
accurate weight of the marijuana:
At that point, because I - the surface on that scale is
approximately six, eight inches in diameter, I don't want to dump
just plain marijuana on it and have it spill out off the scale onto the
table and so I lay ... a one gallon size zip-lock baggy on the scale.
I get a weight of nine grams out of that bag. Then I dump the
marijuana into the zip-lock bag, seal it, lay [it] on the scale, and that
gives me the weight of the marijuana minus nine grams is my final
weight. So I did that five times. And with each weight I mark the
weight on that zip-lock bag.
(Trial Tr., p.110, Ls.9-19; see also Trial Tr., p.116, Ls.6-23.) Finally, the officer
testified he reweighed the marijuana on the digital scale on the morning of trial.
(Trial Tr., p.116, L.24 - p.117, L.18.)
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The trial court, assessing the above evidence, found "an adequate
foundation was laid" for the admission of Officer Cowell's testimony as to the
weight of the marijuana obtained using the digital scale. The district court did not
abuse its discretion.

The officer's testimony tended to show he used an

"ordinary scale[], common procedures, and reasonable steps to ensure
accuracy" when weighing the marijuana seized from Barber's vehicle. Manning,
646 S.E.2d at 576; Diaz, 365 S.E.2d at 9. While the officer could theoretically
have provided more detail as to the procedures used for calibrating the scale, the
fact that he did not do so does not establish a fatal deficiency in the state's
foundational showing. The officer testified he took steps to ensure the accuracy
of the scale, including relying on the scale's internal calibration and reweighing
the marijuana on the digital scale on the day of trial. In light of this evidence, the
trial court acted within its discretion in overruling Barber's foundation objection
and holding that any remaining questions about the accuracy of the weight were
subject to cross-examination and weighing by the jury. See Smith, 829 N.E.2d at
76-77 (quoting Robinson, 634 N.E.2d at 1374) ("'question of accuracy is
ultimately a question for the trier of fact."'). Barber has failed to show the district
court abused its discretion in permitting Officer Cowell to testify as to the weight
of the marijuana.

D.

Even If The Trial Court Erred In Its Evidentiary Ruling, The Error Is
Harmless
Even if Barber's argument had merit, and the state did not present

adequate foundation to establish the accuracy and reliability of the digital scale,
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any error in the admission of Officer Cowell's testimony regarding the weight of
the marijuana obtained from the digital scale was necessarily harmless. "Error
may not be predicated upon a ruling which admits or excludes evidence unless a
substantial right of the party is affected .... " LRE. 103(a). "Any error, defect,
irregularity, or variance which does not affect substantial rights shall be
disregarded."

LC.R 52.

"An error is harmless if a reviewing court can find

beyond a reasonable doubt that the jury would have reached the same result
without the admission of the challenged evidence." State v. Vondenkamp, 141
Idaho 878, 887, 119 P.3d 653, 662 (Ct. App. 2005).
The alleged error in this case is harmless for three reasons.

First, any

deficiency in the state's foundational showing regarding the accuracy of the
digital scale was subsequently cured by other evidence tending to show the
scale was accurate. After Officer Cowell was permitted to testify as to the weight
of the marijuana as shown by the digital scale, he testified without objection that
he reweighed the marijuana on a triple beam balance scale and obtained a
weight measurement "exactly identical" to that obtained using the digital scale -

i.e., 120 grams, or 4.24 ounces. (Trial Tr., p.127, L.15 - p.128, L.3, p.153, Ls.123.)

Although Barber argues otherwise, the fact that the officer was able to

corroborate the weight of the marijuana to the exact gram and/or ounce using a
separate measuring device is evidence sufficient to support a finding that the
digital scale produced an accurate result. See LRE. 901(b)(9). The triple beam
balance scale necessarily measured the weight of the marijuana against a
known weight, and the fact that both scales measured "exactly identical" weights
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make the possibility that both scales were wrong extremely remote. At the very
least, evidence that the marijuana weighed exactly the same on the triple beam
balance scale as it did on the digital scale was evidence sufficient to meet the
minimal foundational requirements of I.R.E. 901 and submit the ultimate question
of the scale's accuracy to the jury. Robinson, 634 N.E.2d at 1374.
Even if the evidence that Officer Cowell used a triple beam balance scale
to reweigh the marijuana and obtained a weight measurement "exactly identical"
to that obtained using the digital scale did not cure the alleged deficiencies in the
state's foundational showing, any error in the admission of Officer Cowell's
testimony concerning the weight of the marijuana obtained using the digital scale
was still harmless. The officer's unobjected to testimony that he obtained the
same weight measurement - 120 grams, or 4.24 ounces - using the triple beam
balance scale was independent evidence from which the jury could find that the
marijuana seized from Barber's vehicle weighed over three ounces. Given this
independent evidence of the weight of the marijuana, there is no reasonable
possibility that the alleged error in the admission of the objected to testimony
contributed to the jury's verdict.
Finally, because the state only had to prove the marijuana was over three
ounces, not exactly 4.24 ounces, any possible margin of error in the
measurements does not rise to the level of creating reasonable doubt.

See

Manning, 646 S.E.2d at 577 (quoting Diaz, 365 S.E.2d at 9) ("'the weight
element upon a charge [requiring a showing of a particular weight of contraband]
becomes more critical if the State's evidence of the weight approaches the
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minimum weight charged"'); Richardson, 830 N.W.2d at 189 (recognizing less
precise foundation

regarding

accuracy of scale

required

where weight

measurement obtained using scale was "well above the minimum" required to
sustain a conviction).

Any error was therefore harmless, and the judgment

should be affirmed.

CONCLUSION
The state respectfully requests that this Court affirm the judgment entered
upon the jury verdict finding Barber guilty of possessing marijuana in excess of
three ounces.
DATED this 5th day of May 2014.

Deputy Attorney Gener

CERTIFICATE OF SERVICE
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I HEREBY CERTIFY that I have this 5 day of May 2014, served a true
and correct copy of the attached BRIEF OF RESPONDENT by causing a copy
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SPENCERJ.HAHN
DEPUTY STATE APPELLATE PUBLIC DEFENDER
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